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The Ryan Haight Act! requires at least one in-person medical evaluation prior to issuing a prescription for
controlled substances via telehealth. During the COVID-19 public health emergency (PHE), the U.S.
Department of Health and Human Services has allowed telemedicine to be used in place of the in-person
evaluation for the prescription of schedule 1I-V controlled substances. This flexibility will continue for the
duration of the federally declared PHE. Barring action by Congress or HHS to extend this flexibility, when
the PHE ends, the initial in-person requirement will resume.

A bill was recently introduced in Congress, known as the TREAT Act, that proposes to give practitioners
(i.e. physicians and nurse practitioners), in certain situations, the option to prescribe Schedule IIl and IV
controlled substances either through two-way, real-time telecommunications or through an in-person
medical evaluation. It should be noted that the TREAT Act has not become law.

Generally, controlled substances prescribed in ambulatory mental health programs are benzodiazepines,
stimulants, and buprenorphine. Under the Ryan Haight Act, in order for a prescription for controlled
substances to be valid it must be issued by either a practitioner who has conducted at least one in-
person medical evaluation of the patient or a covering practitioner.

For purposes of the Ryan Haight Act, a covering practitioner is a practitioner who conducts a medical
evaluation (other than an in-person medical evaluation) at the request of a practitioner who has
conducted at least one in-person medical evaluation of the patient or an evaluation of the patient through
the practice of telemedicine, within the previous 24 months, and is temporarily unavailable to conduct the
evaluation.?

However, in certain situations?, the in-person medical evaluation requirement can be waived.* This
includes situations where a practitioner has acquired a special registration® for the practice of
telemedicine® from the U.S. Attorney General.

When the PHE ends, programs must ensure practitioner compliance with the Ryan Haight Act, as
follows:

e Patients who have been seen in person prior to or during the PHE by the practitioner prescribing
the controlled medication may continue to be prescribed such medications via telehealth.

e Patients who have never been seen in person must be seen in person by the prescribing
practitioner at least once prior to the renewal or new prescription for a controlled substance after
the PHE ends. Programs are strongly encouraged to begin scheduling in-person
appointments before the end of the PHE to manage practitioner workload and mitigate risk
to patients.

! Ryan Haight Online Pharmacy Consumer Protection Act of 2008, 21 U.S.C. §§ 802, 829.

221 U.S.C. §829(e)(2)(C).

3 Explained in 21 C.F.R.8 1300.04(i) (https://www.ecfr.gov/current/title-21/chapter-Il/part-1300/section-1300.04).
421 U.S.C. 8 802(54)

521 U.S.C. §831(h)

621 C.F.R. § 1300.04(i)(5)
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ecfr.gov%2Fcurrent%2Ftitle-21%2Fchapter-II%2Fpart-1300%2Fsection-1300.04&data=05%7C01%7CArianna.Macio%40omh.ny.gov%7Cb91a675613b2462cda9808da27ae847e%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637865927893750060%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=LA8qLK%2BtfZOk1QjmfHZ4buUmED%2BQpfKez6%2F%2BxnialgE%3D&reserved=0

e Patients who were seen in person prior to or during the PHE, but have their medications
prescribed by another practitioner (the covering practitioner), must be seen in person by the
prescribing practitioner within two years of the last in-person visit.

Additional information regarding compliance with the Act can be found at:
e https://www.deadiversion.usdoj.gov/mtgs/pract awareness/conf 2019/dec 2019/ikner.pdff#searc
h=telemedicine
e https://www.deadiversion.usdoj.gov/fed regs/rules/2020/fr0930 2.htm
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